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foreword 

Private facilities entrusted with the care of children, such as 
institutions and day cave centers, are licensed by welfare departments 
or other agencies in order to be sure that they meet established stand- 
ards of care. Child care licensing is of increasing importance because 
more and more children are being cared for in child care facilities, 
especially in day care centers and homes. Yet little has been published 
that deals in depth with the philosophy and practice of licensing child 
care facilities. The Children's Bureau believes that Licensing of Child 
Care Facilities by State Welfare Departments will make a major contri- 
bution here. 

The author, Norris Class, is the foremost authority in the United 
States on child care licensing. He has spent many years in researching, 
formulating, and testing the concepts that he presents in this publi- 
cation. He has selected and organized principles from law, social work, 
and administration in order to provide a framework for understanding 
child care licensing. 

In presenting licensing as a positive application of police power 
and a form of regulatory administration, he gives it a firm policy base. 
In presenting licensing as a preventive social service, he brings it into 
line with much of the new philosophy in the field of social work. 

This publication is an outstanding example of how education 
and government can work together: doctoral studies provided much 
of the research and analysis from which the concepts presented were 
derived; personal observation and interviewing on the part of Chil- 
dren’s Bureau staff in selected States tested these against the reality 
of practice. 

The audience of the publication includes various groups with a 
concern for adequate care of children outside their own homes. State 
welfare administrators and their staffs should find it highly useful in 
improving their licensing programs. It will be helpful to legislators 
in drafting licensing statutes and to citizens serving ‘on boards and 
advisory committees of welfare agencies. The conceptual basis for 
licensing that is presented, and the description of skills that licensing 
workers need, will certainly be valuable to social work educators. In 
several important ways, therefore, this publication forecasts the possi- 
bilities for developing child care licensing on a much higher plane. 




P. FREDERICK DELLTQUADRI 

Chief, Children^ Bureau 

SOCIAL and REHABILITATION SERVICE 
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I. CHILD CARE LICENSING 

The primary legislative thought in licensing is 
not prohibition but regulation to he made effec- 
tive by the formal general denial of a right which 
is then made individually available b r an admin- 
istrative act of approval , certification , consent or 
permit . . . 

ERNST FREUND 

ONE of the most significant sociai facts of 20th century America is the 
ever-increasing number of children receiving out-of-home care. As 
out-of-home care has increased, so has public regulation of it in the 
form of licensing. The purpose of this Statement is to analyze the struc- 
tural and operational aspects of child care licensing as carried out 
by welfare departments. The Statement is intended to provide, through 
the formulation of concepts derived from history, observation, empinc 
analysis, and speculation, a theoretical framework for dealing with 
the practical problems of administration. 

Licensing of child care facilities is generally a responsibility of 
the State welfare department; in some parts of the country health or 
education departments have licensing responsibility. Although this 
Statement is intended primarily for public welfare administrators, 
many of the general principles discussed are applicable to any agency 
with child care licensing functions. 

No attempt is made here to analyze the causes of the increase in 
out-of-home care of children, although there is great need for such 
analysis. Neither is there any attempt made to sell child care licensing 
as a child welfare service. It seems clear that if child care licensing 
is to become a vital positive program, a well-integrated part of the 
American child welfare system, much more interpretation of and 
making the case for child care licensing will have to take place. Here, 
however, understanding of the need for child caro licensing is assumed. 
With consideration restricted to structure and operation, hopefully the 
Statement will make a contribution to better understanding of child 
care licensing as a public social service distinct from other public social 
services for children, albeit interrelated with them. 

This first chapter is devoted to clarifying the focus of the 
Statement by defining what is meant by child care facility, examining 
the heightened importance of child care licensing today, and citing 
some basic principles underlying administration of child care licensing. 
Chapters 2, 3, and 4 then take up the structural aspects of the licensing 
responsibility (statutory basis, formulation of standards, administra- 
tive organization) . The remaining three chapters are concerned mainly 



with the operation of licensing 1 programs. For readers who wish to have 
some background on the development of child care licensing in the 
United States, a historical note is appended. 

Definition of child care facility 

The definition of a child care facility, for the purpose of licen- 
sure, is based on two criteria. First, the facility provides or proposes to 
provide care to children apart from their parents for all or a part of the 
24-hour day, and assumes certain responsibilities normally carried by 
parents. Secondly, the facility itself must be legally eligible to seek 
licensure and possess the autonomy necessary to comply with licensing 
requirements. 

The term “facility” as used here includes people, operations, 
structure, and materials. Thus while much professional and vocational 
licensing is directed to persons and occupational competence, child 
care licensing also includes buildings, food, bedding, playthings, etc. 
In short, “facility” as used in child care licensing covers administra- 
tion, program, and plant. 

The facilities may be divided into four major types: full-time 
foster family care, full-time group care, family day care, and group 
day care. In formulating this classification, the two basic dimensions 
of child care were held to be time and place or social locale (see chart). 
Only these two dimensions were used in order to avoid spreading the 
focus over a multiplicity of types of facilities. In child care licensing, 
it is possible to take in other dimensions, such as type of problem dealt 
with, through the conditions attached to the license and through ac- 
creditation by specialized departments, such as the mental health 
agency. Welfare licensing tends to have considerably more flexibility- 
in conditioning the license than other areas of licensing. 

TYPES OF CHILD CARE FACILITIES 





Time 


Place 








Full 24-hour care 


Less than 24-hour care 


Family Setting 


1. Foster family care. 


3'. Family day care. 
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2. Group care (in- 


4. Group day care 


Group Setting 


cludes institu- 


(includes day care 




tions and group 


centers and group 
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Group homes present a problem in respect to the fourfold clas- 
sification of child care facilities. Although they are something of a 
hybrid, with some characteristics of the family setting and some of the 
group setting, at least at this time they seem more appropriately 
placed in the non -family, group setting quadrants. 

Although the focus of this Statement is on the licensing of child 
care facilities, it is important to keep in mind that licensing of child- 
placing agencies is also a responsibility of most State welfare depart- 
ments- Strictly speaking, a child-placing agency is not a form of 
child care, but its licenseability depends on its meeting standards in one 
or more of the basic categories of child care. Many State child-placing 
license laws provide for excluding certain facilities, such as foster 
homes, from licensing when the child-placing agency itself is licensed. 
This attests to the conclusion that the purpose of licensing the child- 
placing agency is the regulation of the child care activity, not of the 
agency itself. There are similar approaches in which the responsible 
individual or agency is licensed, but the purpose is regulation only of 
the child care activity and not of all the other functions of the person 
or agency. Examples are the family and child welfare agency, and 
the church which operates a day care facility. 

Opinion and practice are divided as to whether the child-placing 
agency should be held accountable, as the responsible administrative 
body, for all its child care activity or whether there should be separate 
licensure of each of its facilities. Sound administration seems to dictate 
holding the agency responsible by issuing a single agency license rather 
than separate licenses for each of its facilities, such as its foster family 
homes. 



Increase in administrative concern 1 

In its early development, licensing of child care facilities w 1 as 
not too demanding in terms of departmental time and attention. Today, 
it is taking on ever-increasing administrative significance. A variety 
of reasons accounts for this increasing concern. First, child care 
licensing activity has greatly expanded. Not only is there increased 
licensing activity in respect to the more traditional child care pro- 
grams, blit relatively new services such as day care have been brought 
under the jurisdiction of child care licensing. A provision of the 1962 
amendments to the Social Security Act which required licensing or 
approval of day care facilities which receive any Federal child ;velf are 
funds as payment for service greatly increased the “business"’ of all 
licensing agencies. A 1967 amendment to the Economic Opportunity 
Act requires the Secretary of Health, Education, and Welfare and the 
Director of the Office of Economic Opportunity to take all necessary 

* This section is partly derived from a teaching document by Class and Binder, The Licensing 
Responsibility in Public Welfare (see bibliography). 
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steps to coordinate programs under their jurisdictions which provide 
day care, with a view to establishing insofar as possible a common set 
of program standards, regulations, and mechanisms for coordination 
at State and local levels. These requirements, which must be met as 
a condition for purchase of child day care from licensed philanthropic 
or proprietary day care facilities, virtually mandates the coordination 
of licensing standards and the standards developed by the public 
agency for those facilities contractually related to it or which it owns 
or operates. There are implications, also, for nationwide training 
programs for licensing and child placement personnel. 

A second reason for the increased administrative concern with 
child care licensing in public welfare departments is a shift in the 
kinds of applications licensing agencies are receiving. Initially, most 
of the applicants were voluntary and philanthropic in nature, spon- 
sored by religious or benevolent organizations and supported by volun- 
tary contributions. They came into existence as a consequence of 
religious and humanitarian impulses, in response to the plight of 
children deprived of their parents and in need of care. Such agencies 
are characterized by board organizations, the influence of a member- 
ship or parent agency on their policies, and commitment to particular 
theories and methods of child care. In consequence of their origins and 
auspices, their relationship to licensing administration has included 

(1) some resistance to State supervision on the premise of violation 
of the principle of separation of church and State, or because of 
belief that the voluntary agency was above any need for regulation, but 

(2) general acceptance of State supervision because their objectives 
were compatible with the State’s responsibility to protect children and 
assure their healthy growth and de velopment. 

Now the situation has changed. Applicants who operate on a 
business basis outnumber those organized as nonprofit agencies. Most 
of these facilities provide day care and were established largely in 
response to the rise in numbers of working mothers They are financed 
typical ly by fees paid by parents, 'although some are financed in part 
by industry and organized labor. Some are small and are operated in 
family homes, but others are large-scale enterprises, characterized by 
incorporation and other business-like attributes. Commercial operators 
sometimes resist licensing because standards such as the requirement 
of a certain ^amount of space per child may limit their income. But in 
general they accept licensing because they want to provide care of 
good quality and because licensing is a protection against the competi- 
tion of substandard facilities charging lower fees. 

There are implications for licensing administration in the fact 
that now both profitmaking and nonprofit operations make up its 
universe, calling for an understanding of the differences in their orien- 
tations, kinds of incorporation, methods of organization and financing, 



and access to learning opportunities in child care. These differences 
do not. affect the level of standards requirements, which are set at the 
same level for voluntary and proprietary facilities. They do demand 
of licensing workers a wider knowledge base in administration, com- 
munity organization, public relations, and the arrangement or pro- 
vision of child care learning opportunities. 

A third factor of administrative concern to public welfare de- 
partments. related to the change in type of clientele, is the growth of 
organizations representing the regulated groups. There are more 
organizations than ever before, established on the basis of purpose, 
specialized interest, age group served or other common factor. The 
department has responsibility to provide licensing staff skilled in 
working with these groups — to give information, to help the unor- 
ganized to see values in organization, and to give leadership when 
indicated. In relation to the agencies under voluntary auspices, there 
is need for the licensing agency to exercise leadership in working 
with the national agencies in which they hold or should be helped to 
hold membership. In regard to proprietary day care facilities in par- 
ticular, licensing personnel must maintain good relationships with 
organized groups in order to advance their professionalization and 
secure their cooperation. Finally, the licensing agency should help 
parents as users of licensed facilities to form their own groups. It 
should also provide them with consultation on child care and criteria 
to assist them in selecting and using the most appropriate facility to 
meet their own and their children’s needs. 

A fourth aspect of child care licensing which is causing it to at- 
tract greater administrative attention in public welfare departments is 
that, as a result of its increasing magnitude, the licensing responsi- 
bility tends to involve numerous interdepartmental relationships. 
Licensing a child care facility includes setting standards for matters 
outside the competence or province of staff in public welfare depart- 
ments. Specialized knowledge is needed from many fields such as pub- 
lic health, fire prevention and safety, recreation, education, child de- 
velopment, mental retardation, and even personnel administration. 
The welfare department must have a network of cooperative working 
relationships with a large number of public departments, involving 
coordination with several levels of government. 

7... securing and maintaining of productive relationships with 
these other public agencies take np time and energy of the public 
welfare staff. This costs money and must be dealt with in the welfare 
department budget. Also, the service furnished by the other public 
agencies costs them money and so presents them with budget problems. 
Thus, there is a need for very careful interprofessional and inter- 
agency planning, and the establishment of genuine working relation- 
ships if the purpose of licensing is to be realized. 
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As the significance of child care licensing grows, its underlying 
principles and philosophy become increasingly important. Makeshift 
decisions will not serve as an adequate base for a growing, statewide 
program that involves a variety of groups in a variety of relationships. 
The following five postulates or principles might well belong among 
the fundamentals of an overall policy. They help to delineate the 
proper role and province of child care licensing and to provide a com- 
mon basis from which further analysis and policymaking can proceed. 

1. Child care licensing should be viewed as a form of regulatory 
administration. The department having a licensing responsibility in 
effect regulates behavior and physical conditions. It is a regulatory 
agency provided by the legislature with qua si- legislative and quasi- 
judicial methods in order to deal with private activities deemed to 
have a public purpose. Quasi-legislative agencies are characterized by 
the right of and the responsibility for the establishment of standards. 
These standards are in effect little laws in that behavior is prescribed or 
controlled for those who wish to operate in this area. In its quasi- 
judicial capacity, the regulatory agency makes decisions to issue or 
deny licenses on the basis of its findings. In this capacity, it also 
conducts administrative hearings in grievance situations. 

Licensing is charactt ized by both positive and negative sanc- 
tions. To grant a license gives the positive sanctions of approval, au- 
thority to operate the facility as requested, and the protection and 
support of the licensing authority in the responsibilities undertaken. 
To deny or revoke a license imposes the negative sanctions of dis- 
approval and absence of legal authority to operate the facility as 
requested. Enforcement may requne the application of penalties and, 
as a Last resort, the closing of the facility by administrative ruling or 
court order. The licensing statute, to assure just and full implementa- 
tion, must provide for careful consideration of the rights of those who 
choose to provide child care as well as the welfare of those in care, 
with guides as to where the individual rights of providers of care 
must yield to assure the welfare of those in care. 

In the light of this basis in regulatory law, policies and prac- 
tices in child care licensing must be tested for appropriateness, valid- 
ity, and soundness as regulatory operations. The limitations of the 
regulatory process must be observed. In fact, not only must proce- 
dural provisos of the licensing statute be observed, but in an ever- 
increasing number of States, the directives of an administrative pro- 
cedures act must also be followed. Administrative procedures acts 
prescribe procedures to be followed by administrative agencies to 
help ensure that their policies, rules and regulations, and decisions 
meet the tests of constitutionality and due process. 




2. Child care licensing is concerned with facilities under private 
auspices. While facilities under every kind of auspices should meet 
the same standards, licensing is the appropriate method for seeing 
that private facilities meet standards, and administrative supervision 
the appropriate method for agencies under public (governmental) 
auspices. Historically, licensing has been concerned with the regula- 
tion of private enterprise in areas of service affecting public interests. 

Private sponsorship may rest with a single individual, a group 
or association, or legal corporation. Private facilities are further 
classified as (a) voluntary or philanthropic and (b) proprietary 
or commercial. Although private, they serve a public purpose: their 
services are available to the public or certain segments of the public. 

The State has the authority to regulate private enterprise for 
the general welfare. First, the public becomes aware of an activity, 
such as the daytime care of children, the unregulated conduct of which 
is not in the public inte T est. Legislation is then enacted to prohibit 
the activity generally, and an administrative agency is designated to 
permit the activity specifically, through issuance of licenses. This is 
the administrative lifting of a legislative prohibition — the essential 
feature of any licensing operation. 

Police power does not apply to the regulation of activities 
under public auspices. Public child welfare agencies by definition are 
inappropriate for liceusure since their auspices are public — only by 
a specific legislative act do they come into and go out of existence. 
It follows that the ultimate negative sanctions of licensing would 
generally be without force for public agencies. Also, the public agency, 
apart from its direct services, is expected to implement laws involv- 
ing the obligation of the State to protect children in out-of-home 
care. Granting this, the licensing of the public agency by another 
public agency would tend to confuse the situation by partializing the 
responsibility. 

The public child welfare agency does exercise administrative 
supervision over its facilities, both those which it owns or operates 
and those contractually related to it and paid by fees. The agency 
has controls in the form of selection, supervision, termination, and 
money payments. The problem of reaching and maintaining standards 
in public child care programs depends on the development of under- 
standing of standards, fiscal support, and the resources of leadership 
and personnel. 

It may be helpful to have in the licensing statute the proviso 
that all child care facilities regardless of auspices shall meet the same 
minimum requirements. 

3. Licensing is only one means of securing conformity to standards 
and the upgrading of service. Other ways are possible and some of 



them are already being applied in certain localities in respect to cer- 
tain categories of child care. Examples of other means are : 

(a) An accrediting system with voluntary registration. Such a 
program might be under voluntary agency auspices. The 
accreditation process would go beyond license requirements, 
just as certification by medical boards goes beyond the require- 
ment of the medical license. 

(b) Standards for purchase of care that are higher than require- 
ments for licensing might be the means of upgrading child 
care in man}' localities. This might be thought of as fiscal 
regulatory administration. 

(c) Replacement of licensing of family-type facilities with a 
system of official approval of homes receiving children inde- 
pendently placed, as in England under the Child Care Act 
of 1948. According to this Act, any person wishing to provide 
child care in his home to children not placed by an agency 
must receive specific approval for each child. This approval 
service is carried out by the child care officer following a 
social investigation of the placement situation. The approach 
is geared to the particular child’s needs; no general approval 
or license is granted. Thus, there is no accruing of a “vested 
interest” in the license. Better individualized care and pro- 
tection might be possible under this approach than through 
the present system of licensing independent foster family and 
day care homes. 

(d) Required registration of certain types of family facilities 
plus right of inspection might result in better protection for 
the time being than a formal licensing system suffering from 
manpower shortages and possibly community resistance to 
formal license requirements. Registration would help to estab- 
lish the magnitude of the problem and thus provide a basis 
for program planning; it could also constitute a membership 
roll to which communications regarding child care could be 
sent by the welfare and cooperating departments. 

These methods are described only to suggest that licensing be 
seen as one of several means of assuring good child care. It is a basic 
instrument of protection, but without supplementary and comple- 
mentary operations it may well be administratively overburdened to 
the point that it fails to achieve its potential. 

4. Sound administration requires recognition of the operational dif- 
ferences between child care licensing and child placing. Although 
licensing and placing are interrelated services, there are marked 
operational differences which must be recognized, especially in respect 
to personnel administration. 
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An analysis of child placement highlights four major tasks : (a) 
placement diagnosis, (b) handling the separation experience, (c) deal- 
ing with problems of congruence or incongruence between the child’s 
own home and that of the caretaker and (d) dealing with the con- 
fusion that often occurs over implementation of parental rights when 
the child is in an out-of-home care situation. 

In contrast to child placement, the major tasks of licensing in- 
clude: (a) interpreting the fact that child care is an activity affecting 
the public interest and is therefore recognized by the State as an area 
of regulation; (b) formulating and reformulating licensing standards 
which will reduce the risk of improper cave and enhance the possibility 
of wholesome care; (c) evaluating each applicant’s situation to decide 
whether or not to issue the license; and (d) supervisory activity to 
maintain conformity to standards and, usually, consultation to upgrade 
care. 

Too frequently placement and licensing workers are seen as 
being concerned only with common social problems and needing com- 
mon knowledge and skills. The failure to define properly the respective 
jobs of licensing and placement leads to personnel selection and staff 
development that are inappropriate in relation to the licensing 
responsibility. 

5. Child care licensing is a preventive welfare program. All welfare 
programs may be classified as treatment, protection, or prevention. 
Whereas treatment and protective services are oriented to persons cur- 
rently in need of help, preventive programs arc future-oriented. In 
licensing, facts are assembled to determine whether a facility is so 
structured and equipped that a person placed there at some future 
time will receive appropriate care. The child care licensing worker 
may also attempt to develop a child care situation so that it more ef- 
fectively reduces risks and is more conducive to wholesome develop- 



Public appreciation of child care licensing as preventive welfare 
needs to be developed; undoubtedly it would lead to stronger com- 
munity support for licensing programs. 
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